The Regional Tribune (TRT) | ISSN (Online): 3006-8428 |

DOI: 10.55737/trt/v-iv.309

THE
REGIONAL
[RIBUNE

Pretrial Publicity Concerning Accused Persons: A Constitutional Framework for Balancing

the Public’s Right to Information with Fair Trial Rights
Shahid Sultan ' Hafiz Muhammad Azeem?" Asif Azam Jathol 3

! Assistant Professor, College of Law, Government College University, Faisalabad, Punjab, Pakistan.

Email: shahid6023@yahoo.com
2 Advocate High Court, Punjab, Pakistan. Email: hafizazeemkhokhar@gmail.com
% Advocate High Court, Punjab, Pakistan. Email: asifazamjathol@gmail.com

ABSTRACT: The rapid expansion of media and social media has
transformed criminal investigations into matters of immediate public
discourse. Information concerning accused persons and alleged crime
circulates broadly before judicial determination. Even though such
publicity promotes transparency and democratic accountability, yet it also
raises constitutional questions about its impact on the right to a fair trial.
Contemporary scholarship has mostly examined pretrial publicity through
separate empirical, psychological, or media law perspectives, but limited
attention is drawn for a constitutional methodology with an aim to
reconcile right to information with the fair trial rights of accused persons.
To address this gap, this article examines the constitutional regulation of
pretrial publicity in Pakistan through a doctrinal analysis of the
Constitution, judicial precedents, selected constitutional theories. This
article further explains through Cognitive Bias Theory that pre-trial
publicity may create a constitutional harm from predictable cognitive
processes which is also capable to influence multiple participants
throughout the criminal justice system before trial. The analysis reveals
that constitutional jurisprudence of Pakistan recognises the constitutional
risks associated with pretrial publicity but has yet to devise a structured
methodology for balancing the competing rights involved. Relying on
Konrad Hesse's doctrine of Practical Concordance and Aharon Barak's
proportionality methodology, this article develops a structured judicial
framework through which courts may reconcile the right to information
with the right to fair trial. The study contributes to constitutional
scholarship by integrating constitutional doctrine, cognitive science, and
proportionality analysis into a coherent methodology for adjudicating this

significant constitutional challenge.
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Criminal investigations were once conducted mainly beyond public observation. Today, however, the spread of

broadcast media, digital forms of journalism, and social media platforms has transformed these investigations into
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events fetching public discourse in real time before national and international viewers. Information regarding arrests,
ongoing investigation processes, and accused persons is nowadays disseminated rapidly through the medium of
television broadcasts, online news platforms, and social media, often before criminal trials begin (Shiyab, 2021). As
a result, the investigative stage of the criminal proceedings has become an important topic of public discourse and
debates; this is altering the relationship between pending investigation, public discourse, and the constitutional
guarantees which govern the criminal justice system. This transformation has implications that extend beyond a

simple journalism approach to the constitutional rights affecting the criminal justice system.

The increased access to the public about criminal investigations has consequences that could extend beyond the
perception of public awareness. Information which is disseminated before trial may shape perceptions of guilt before
judicial determination, in a way which may leave its influence on criminal allegations and their understanding and
later evaluation (Bakhshay & Haney, 2018; Garno, 2025). Though public scrutiny of an investigation may enhance
transparency and accountability of the criminal justice system, at the same time, it may also undermine the
presumption of innocence which is available to the accused and the settings which are necessary to ensure a fair trial.
Therefore, pretrial publicity cannot be said to be a matter of media trial practice or professional ethics; it has become

a constitutional issue which requires a judicial way forward (Garno, 2025).

This scenario is also important for Pakistan, where the rapid expansion of electronic media, digital media, and
social media has transformed the means and manners in which pending investigations are being reported and
discussed within the public domain (Qadeer et al., 2025). The speed with which such information circulates often
makes constitutional rights under public scrutiny even before judicial scrutiny begins. This allows pending legal
investigations to become matters of open public discussion. Although such publicity may serve legitimate public
interests while keeping in view their right to information through the promotion of transparency and achieving
informed public debate, at the same time, it also raises constitutional questions about whether such dissemination
of information before the conclusion of the trial should be permitted even when it risks harming the fairness of
subsequent criminal proceedings (Hussain et al., 2025). Despite the importance of this issue, constitutional
jurisprudence of Pakistan regarding these competing rights has yet to develop a coherent analytical framework with

an aim to reconcile these constitutional interests.

The constitutional issue presented by pretrial publicity lies not in the recognition of competing constitutional
rights, i.e., the right to information and right to fair trial, but in the absence of a coherent legal framework to
reconcile these two rights if they collide (Abdullah, 2019). The constitutional law of Pakistan recognises the public
interest to allow the flow of information about matters which are of public importance (Azeem et al., 2023; Cheema
& Azeem, 2024), yet at the same time it simultaneously guarantees the right to a fair trial and the presumption of
innocence (Mairaj et al., 2024; Mehmood et al., 2024). These constitutional guarantees inevitably intersect when
information about accused persons is disseminated before judicial determination of criminal liability is concluded.
Although constitutional jurisprudence of Pakistan developed by higher courts (Vishal Ahmad Shakir v. Federation
of Pakistan, 2026) recognises that pretrial publicity implicates multiple constitutional guarantees, it has yet to
articulate a structured framework through which courts may find a way to reconcile these rights in a principled and

consistent mannetr.

Existing Scholarship and Research Gap
Pretrial publicity has attracted constant scholarly attention within the domain of constitutional law, criminal
procedure, media law, and cognitive psychology. Although various scholarship has generated important insights into

the effects, mechanisms, and legal implications of pretrial publicity, it has been developed independently of one
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another. Therefore, the scholarship on pretrial publicity may broadly be organised into three interconnected strands
of inquiry. The first strand consists of empirical studies which examine whether pretrial publicity influences legal
decision-making. Meta-analyses and experimental research consistently demonstrate that exposure to negative
pretrial publicity could increase perceptions of guilt and the likelihood of guilty verdicts, whereas favourable publicity
may also produce the opposite effect (Bakhshay & Haney, 2018; Hoetger et al., 2022; Steblay et al., 1999). These
studies establish that pretrial publicity may influence the fairness of criminal adjudication rather than merely the

dissemination of information about criminal proceedings.

Building upon these findings, a second strand of scholarship has sought to shift from recording the effects of
pretrial publicity to explaining the cognitive processes through which those effects arise. Recent research employing
Cognitive Bias Theory demonstrates that pretrial publicity creates prior beliefs, expectations, and narratives that in
future shape how subsequent evidence is perceived, remembered, and evaluated. In this theory, various concepts such
as the anchoring effect, confirmation bias, predecisional distortion, narrative construction, etc are helpful to explain
why pre-trial publicity may influence legal decision-making even before the admissibility of evidence in courts. More
recent scholarship further argues that these biases are not confined to personal decision-makers but may also
accumulate and interact with multiple factors within the criminal justice system through what has been described as
“bias cascade” and “bias snowball” effects which explain how a single, initial bias could spread and harm sequential
decision-making processes (Curley, et al., 2022; Curley et al., 2022; Dror, 2025).

The third strand comprises constitutional and legal scholarship which examines the relationship between media
freedom, the right to information, and the right to a fair trial. Though the literature recognises that pretrial publicity
may threaten procedural fairness and the presumption of innocence, it primarily focuses on media regulation, judicial
remedies, or freedom of expression. The existing scholarship of Pakistan, likewise, addresses media trials,
constitutional guarantees, and regulatory concerns (Hussain et al., 2025; Mairaj et al., 2024; Qadeer et al., 2025),
yet it has paid comparatively limited attention towards principled constitutional framework to reconcile the opposing
constitutional interests that arise when information concerning accused persons enters the public domain before

completion of trial (Jamil, 2023).

Collectively, the existing scholarship demonstrates important work to understand the effects, mechanisms, and
legal implications of pretrial publicity. The empirical literature establishes that pretrial publicity may prejudice
criminal decision-making, while cognitive scholarship explains how the psychological processes develop such
prejudice. More recent research further expands this analysis by showing that bias may cascade across different factors
within the criminal justice system rather than remain confined to individual decision-makers (Curley et al. 2022;
Dror 2025; Hoetger et al. 2022).

Nevertheless, these complementary bodies of scholarship have mainly developed in parallel. Though
constitutional and legal scholarship has concentrated primarily on media regulation, freedom of expression, judicial
remedies, and fair trial guarantees, comparatively limited attention has been paid to integrating empirical and
cognitive insights into constitutional doctrine. The existing scholarship of Pakistan likewise examines media trials,
constitutional rights, and regulatory responses. However, it has not systematically developed a principled
constitutional framework in order to balance the right to information of the public with the accused person’s right

to a fair trial in the specific context of pretrial publicity.

To deal with this constitutional issue, this study is conducted in four sections. Firstly, it develops the conceptual
and constitutional foundations regarding pretrial publicity; then it analyses the emerging constitutional

jurisprudence of Pakistan in the same context; next, it explains constitutional prejudice through using Cognitive Bias
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Theory, and finally it proposes a structured proportionality-based framework to balance competing constitutional

rights.

Research Questions
This study aims to answer the following research questions:
1. What constitutional and theoretical principles govern pretrial publicity of charges against accused persons?
2. How does Pakistani constitutional jurisprudence regulate pretrial publicity, and what constitutional doctrine
has emerged?
3. How does Cognitive Bias Theory explain the constitutional prejudice which is associated with pretrial
publicity?
4. How should courts constitutionally balance the right to information of the public and the fair trial rights of

accused in cases involving pretrial publicity?

Methodology

This study adopts a doctrinal legal research methodology, complemented by selected comparative constitutional
jurisprudence and contemporary constitutional theories. The primary sources utilized in this study comprise the
Constitution of the Islamic Republic of Pakistan, 1973, with particular focus on Articles 10A, 19, and 19A, together
with other relevant statutory provisions, judicial precedents, and academic scholarship. Furthermore, this study uses
Cognitive Bias Theory as an explanatory basis to examine the constitutional tension between the right to information
of the public and the accused person’s right to a fair trial. Rather than determining legal standards, this theory is used
to explain the cognitive mechanisms through which pretrial publicity may influence perceptions of guilt and create
prejudice, which is relevant to constitutional assessments of fairness. This study incorporates particular constitutional
theories in order to identify principles which may assist in proposing a structured framework for reconciliation of
the competing constitutional interests. Therefore, this methodology enables us to do a critical evaluation of the
coherence in the existing legal framework and then to support the development of a constitutional approach to

balance the opposing rights which are implicated by pretrial publicity.

Contribution of the Study

This study contributes to the existing scholarship in four ways. Firstly, it reconceptualises pretrial publicity as a
constitutional problem which requires reconciliation between competing fundamental rights rather than merely
treating them as an issue of media-trial or purely a criminal procedure. Secondly, it attempts to integrate Cognitive
Bias Theory into constitutional analysis with an aim to explain why pretrial publicity may generate constitutional
prejudice within a criminal justice system. Thirdly, while relying on the doctrine of Practical Concordance articulated
by Hesse (Hesse, 2020) and the theory of balancing or proportionality in stricto sensu by Barak (Barak, 2010; Barak
& Kalir, 2012), this study develops a structured and judicial framework to balance the right to information of the
public with fair trial rights. Finally, it also contributes to constitutional jurisprudence of Pakistan through offering a
coherent method through which courts may reconcile competing constitutional rights in disputes regarding pretrial

publicity and fair trial rights of the accused.

Conceptual and Constitutional Foundations of Pretrial Publicity

Conceptualising Pretrial Publicity

Pre-trial publicity about criminal investigations is not a new phenomenon. What has changed is its scale, speed,
permanence, and capacity to influence the public before the final judicial determination. This phenomenon is

commonly labelled as pretrial publicity. However, it has not been defined uniformly, though the expression pretrial
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publicity is extensively used in legal scholarship. Existing definitions reflect that the specific research questions were
pursued by individual scholars in their work rather than an agreed conceptual understanding of the phenomenon.
Ruva (2018) For example, one definition defines pretrial publicity broadly as all media coverage relating to a case

before trial.

In contrast, Greene and Wade (1988) distinguish between case-specific publicity and more general publicity
capable of influencing decision-making in unrelated proceedings. Studebaker and Penrod (1997) Likewise, approach
pretrial publicity primarily through its effects on juror reasoning and judicial assessments of prejudice, while LeWine
(1965) examines the narrower concept of prejudicial publicity in the context of constitutional restraints on press
reporting. Collectively, these perspectives demonstrate that the existing scholarship has focused less on establishing

a comprehensive definition of pretrial publicity than on examining its legal or psychological consequences.

In this context, pretrial publicity generally refers to the dissemination of information concerning an accused
person, an alleged offence, or an ongoing criminal investigation before criminal responsibility has been determined
by a court. It covers all information which is communicated through traditional news channels, nowadays digital
platforms, social media, official communications, and also by any other publicly accessible means. Because such
publicity occurs before adjudication, it has the potential to shape perceptions of guilt while constitutional protections

are in place.

Despite differences in empbhasis, the existing literature reveals several common characteristics of pretrial publicity.
First, it is the information which is disseminated before the commencement or conclusion of criminal proceedings.
Secondly, the publicity relates to an accused person, an alleged offence, or an ongoing criminal investigation. Thirdly,
it is communicated through publicly accessible media capable of reaching potential decision-makers or the wider
community. Finally, the implication of pretrial publicity lies not in the mere dissemination of information, but in its
potential to influence perceptions of guilt, in shaping public narratives, and to prejudice the fairness of subsequent
criminal proceedings (Greene & Wade, 1988; Ruva, 2018; Studebaker & Penrod, 1997). These recurring
characteristics recommend that pretrial publicity is defined less by the medium through which information is

communicated than by the timing of its dissemination and its capacity to affect the criminal justice system.

Furthermore, although these characteristics provide a useful conceptual foundation, the existing definitions were
mainly developed in response to traditional forms of news reporting and litigation in jury-based jurisdictions.
Consequently, they tend to conceptualise pretrial publicity primarily as media coverage capable of influencing
prospective jurors or public opinion before trial (Greene & Wade, 1988; Studebaker & Penrod, 1997; Ruva, 2018).
Criminal investigations are now reported and discussed through a diverse range of communication channels,
including online news platforms, social media, podcasts, video-sharing platforms, official and private institutional
accounts, and digital press briefings. These developments suggest that pretrial publicity should not be understood
solely by reference to the medium through which information is communicated, but also by its constitutional

capacity to influence public perceptions and the criminal justice system before judicial determination.

The Constitutional Dimensions of Pretrial Publicity

Pretrial publicity is relevant for constitutional implications because it works with the competing constitutional rights
and not with the scope of a single constitutional guarantee. The dissemination of information about criminal
investigations also serves important democratic values through promotion of transparency, facilitation of public
debate, and by enabling scrutiny of the criminal justice system. At the same time, pre-trial publicity about the accused

persons before the determination of criminal liability may also prejudice the constitutional guarantees of the right
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to a fair trial, the presumption of innocence, and the protection of dignity. Consequently, pretrial publicity is not a
conflict between lawful and unlawful expression within the context of freedom of expression and information, but a

constitutional question about the reconciliation of both competing rights and interests within the justice system

(Garcia, 1992).

Furthermore, within the constitutional framework of Pakistan, Articles 19 and 19A recognise the constitutional
importance of freedom of expression and the right to have information for the public about matters which are of
public importance. These guarantees strengthen democratic accountability in a society through public scrutiny of
administrative and governmental institutions, which includes the criminal justice system (Azeem et al., 2023;
Cheema & Azeem, 2024). On the other hand, Article 10A guarantees the right to a fair trial and due process in the
justice system; besides other constitutional rights, it also protects the dignity, liberty, and legal status of accused
persons of criminal offences (Mairaj et al., 2024). The key to exercising these rights is that one constitutional right

should not impair the effective enjoyment of another right, unnecessarily and unlawfully.

Moreover, the constitutional relationship between these guarantees cannot be understood in isolation. Freedom
of expression and the right to information of the public execute indispensable democratic functions through
promotion of transparency and accountability in a society (Azeem et al., 2023), and it includes the administration
of a criminal justice system. Similarly, the right to a fair trial also protects the legality of the criminal procedure
through guaranteeing that the criminal charge is determined solely through a provided judicial process (Mairaj et al.,
2024) rather than through public opinion. Alexy (2017) In this context, it has been observed that neither set of
constitutional guarantees is absolute. Circumstances may therefore arise in which the exercise of one constitutional

right could create a substantial risk of impairing the effective enjoyment of another.

In addition, unlike ordinary public discourse, pretrial publicity concerns persons whose criminal charge has not
yet been determined by a court of law. Information which is disseminated during the investigation stage may
influence public perceptions (Wahab et al., 2025). The constitutional concern does not arise because information is
exchanged and transferred, but because its dissemination occurs at a stage when allegations are yet to be proved.
Judicial proceedings are pending (Bakhshay & Haney, 2018). Consequently, pretrial publicity has the tendency to
influence not only public opinion but, at the same time, it may affect the constitutional standards: fairness,
impartiality, and the presumption of innocence (Corker & Levi, 2017). Therefore, the constitutional question is not
whether the public should receive information about criminal investigations of pending cases or not. The question
is also not whether the accused person should have an absolute right to a fair trial. The challenge instead lies in the
determination of the constitutional limits of pretrial publicity where the exercise of one right may create a

constitutional risk of infringement of another right (Duncan, 2008).

Constitutional Regulation of Pretrial Publicity in Pakistan

The constitutional regulation of pretrial publicity in Pakistan is not covered in a single constitutional provision or
statutory rule. Rather, it arises from the collaboration of multiple constitutional rights that collectively try to protect
democratic transparency, freedom of expression, access to information, and the fair administration of the criminal
justice system. Although the Constitution of Pakistan does not expressly deal with pretrial publicity, its fundamental
rights provide the constitutional foundation within which questions about media reporting of a criminal case, police
interviews about pending investigations and dissemination of information, and the protection of accused persons
could be resolved. The judicial decisions further have developed the foundational framework through articulation of
constitutional principles about the relationship between publicity regarding criminal investigations and the fair trial

rights of accused persons.
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The Constitutional Framework Governing Pretrial Publicity

Although the Constitution of Pakistan contains no express provision which deals with the topic of pretrial publicity,
its fundamental rights provide the basis to find a solution through constitutional principles and jurisprudence
developed thereunder. The constitutional jurisprudence regarding pre-trial publicity of the accused persons arises not
from a single constitutional right but from the collaboration of multiple rights. These constitutional principles arise
from Articles 19, 19A, and 10A of the Constitution. Thereafter, they are supplemented by the rights to human
dignity and protection against self-incrimination as contained in Articles 14 and 13, respectively. Moreover, the
freedom of expression and the right to information both constitute indispensable features of constitutional
democracy in Pakistan. Articles 19 and 19A recognise that the public has the right to access information about all
matters of public importance, which eventually promotes administrative accountability, facilitates informed public
debate, and underpins confidence in public institutions. These constitutional rights therefore recognise that openness
and transparency are indispensable components of a democratic society, and these are merely privileges which are
enjoyed by the media (Azeem et al., 2023; Cheema & Azeem, 2024).

Judicial Development of Constitutional Principles Governing Pretrial Publicity

Constitutional jurisprudence of Pakistan about pretrial publicity has evolved substantially in recent years. Although
the superior courts have not expressed any distinct doctrine under the rubric of “pretrial publicity”, their decisions
progressively recognise that publicity about the accused persons before the conclusion of criminal proceedings raises
many constitutional questions which sometimes extend beyond media rights and privileges. The courts have
progressively analysed these questions about pre-trial publicity not merely as an incident of freedom of expression,
through the interaction of Articles 19, 19A, 10A, 13 and 14 of the Constitution. This jurisprudential development
shows a shift from taking media reporting as an isolated exercise of press freedom towards recognising that pre-trial
publicity during criminal investigations may influence the constitutional rights of fair trial, due process, dignity and

the safe administration of justice directly.

The Supreme Court first laid the foundations of this constitutional approach in its Suo Motu Case (Suo Motu
Case No. 28 of 2018, 2019). Though the Court affirmed that Articles 19 and 19A protect freedom of expression and
the right to information, the Court rejected the proposition that these rights authorise unrestricted commentary on
pending criminal proceedings. It was observed that modern media frequently sensationalises matters of public
importance and may deduce the guilt of an accused before any judicial determination has been made. Moreover, the
Court also held that even the mere risk of prejudice in the mind of a court to pending proceedings is sufficient to
attract constitutional protection, because the right to a fair trial includes the right to an impartial tribunal which
should be free from external influence. The court also recognizes that discussions about sub judice matters may

sometimes indirectly affect the administration of justice.

Furthermore, other decisions also strengthened this constitutional approach through recognising that the right
to information itself is subject to constitutional limitations where revelation threatens the administration of justice.
In Province of Punjab v. Qaisar Igbal (2018), although the Lahore High Court acknowledges that Articles 19 and
19A guarantee the public access to information about matters of public importance, yet at the same time, it has also
been held therein that if such disclosure creates a real and substantial risk of prejudice to the administration of justice
or the right to a fair trial then it can be retrained. On the application of the principle of proportionality, the Court
further explained that constitutional adjudication in such matters requires a balancing approach between opposing

public interests rather than making an automatic preference of one constitutional right over another.
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Likewise, this jurisprudence was reached at a further stage in Shahid Ali v. The State (2026), when the Supreme
Court dealt with the question of constitutional implications of a journalist recording the interview of an accused at
the same time as he remained in police custody. The Court held that neither the investigating officer nor any other
person in authority could permit a journalist or any private person to obtain what was, in substance, could be treated
as a custodial confession. Such conduct could circumvent the statutory protections provided regarding confessional
statements and offended the constitutional guarantee of the right to a fair trial. More broadly, the Court recognised
that media trials may cause irretrievable harm to both accused persons and victims, besides the justice system. It was
further observed that nowadays the media, including social media, possesses an exceptional ability to develop public
narratives, influence perceptions of guilt, and may damage the reputation of a person even before the final judicial

determination.

Consequently, building upon these principles, the Lahore High Court in Vishal Abmad Shakir v. Federation of
Pakistan (2026) transformed these constitutional observations into concrete institutional obligations. Describing
publicised or coerced confessions as “not justice but persecution”, the Court held that parading accused persons
before the media or compelling self-incrimination under the glare of cameras impairs human dignity and undermines
the very foundation of the criminal justice system. However, the Court also emphasised that such protection does
not extend to false, misleading or sensational commentary on a case that may compromise the right to a fair trial or
affect the dignity or reputation. It consequently directed that no law enforcement agency should permit or facilitate

media interviews of persons who are in custody.

These decisions reveal that there are increasingly coherent constitutional warnings about the implications of
pretrial publicity in Pakistan by higher courts. It is this emerging constitutional policy that provides the doctrinal

foundation for the further research study in the following sections of this article.

Towards a Constitutional Doctrine of Pretrial Publicity and Constitutional Prejudice

Although the foregoing decisions arose from diverse factual situations, which include commentary on sub judice
proceedings in electronic media, disclosure of judicial proceedings, media interviews during custody, and the public
broadcasting of confessional statements, all they reveal is a conjunction of constitutional reasoning. Instead of
approaching these controversies as an isolated issue, the superior courts have consistently analysed them through the
prism of constitutional rights. Therefore, this initial jurisprudence demonstrates that the constitutional regulation of

pretrial publicity in Pakistan has begun to evolve into a distinct judicial framework.

Firstly, the jurisprudence unequivocally seems to reject the proposition that freedom of expression or the right
to information enjoys absolute priority. Though Articles 19 and 19A have an effective place within a democratic
constitutional order, both the Supreme Court and the Lahore High Court have emphasised the principle that these
rights remain subject to reasonable constitutional limitations. Secondly, the courts have progressively expanded the
scope of the right to fair trial. Fairness is no longer understood as a right which operates only on the evidentiary stage
of criminal proceedings. Instead, the jurisprudence recognises that constitutional prejudice may arise even at the
investigation phase. Thirdly, recent decisions have seemed to recognise that the constitutional harm occasioned by
pretrial publicity may extend beyond the accused person. It may undermine public confidence in the impartiality of
the judiciary. It may compromise the integrity of criminal investigations, and may also diminish confidence in the
administration of justice itself. Finally, the jurisprudence also demonstrates that there is an increase in willingness to
impose positive constitutional obligations upon both State authorities and the media in this context. Law
enforcement agencies are now required to refrain from facilitating publicity that could compromise the pending

investigations or fair trial.
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These principles, when read in juxtaposition, demonstrate that constitutional jurisprudence in Pakistan has
already laid the basic foundations of a coherent framework to regulate pretrial publicity. The courts have identified
the relevant constitutional principles and also recognised the necessity to balance opposition rights. However, they
have not formed a structured constitutional method which other state institutions could apply to strike the balance.
It is this doctrinal incompleteness that provides the basis of the next section of this study. Wherein, Cognitive Bias
Theory substantiates the explanation for the constitutional prejudice recognised by the courts. In this context,
another equally important feature of the prevalent jurisprudence is that, though superior courts recognise the
prejudicial consequences of pretrial publicity, they have rarely touched on the ways through which such prejudice

could arise. This unresolved dimension provides the basis for the next section.

Explaining Constitutional Prejudice: A Cognitive Bias Perspective

Constitutional Prejudice as a Consequence of Pretrial Publicity

The preceding section of this paper has demonstrated that constitutional jurisprudence of Pakistan has started to
recognise pretrial publicity as a potential threat to the fairness and integrity of criminal proceedings and whole justice
system. It may prejudice the confidence in the administration of justice, undermine the presumption of innocence,
and could also compromise fair trial (Bakhshay & Haney, 2018; Berghol, 2024). The constitutional harm is also
recognized by scholars (Longa, 2025; Loquercio, 2022; Ruva, 2018) and in the judicial decisions (Vishal Ahmad
Shakir v. Federation of Pakistan, 2026). Hitherto, the mechanism through which such harm occurs remains
unexplained. Therefore, to understand the implications of constitutional prejudice, it is required to engage with an
explanatory framework which can demonstrate how pretrial publicity may influence subsequent legal decision-

making. Cognitive Bias Theory provides a psychological basis for this framework.

Furthermore, constitutional prejudice for this study refers to any impairment of the constitutional rights which
are necessary for the fair administration of the criminal justice system and those which arise before judicial
determination of criminal charges (McKay & Graham, 1966). Such prejudice does not hinge on the proof that a
judge, witness, or investigation officer has actually become biased. Instead, it covers even those circumstances in
which pretrial publicity may create a risk upon which criminal allegations will be decided through preconceived
narratives and a mindset, assumptions, or external influences (Sheppard v. Maxwell, 1966). The constitutional
concern therefore lies not merely in the existence of publicity, but in its capacity to interfere with the impartiality,
objectivity, and procedural fairness (Kane, 2021) that Articles 10A, 13 and 14 of the Constitution of Pakistan seek

to protect.

Cognitive Bias Theory as an Explanation of Constitutional Prejudice

The constitutional concerns identified by Pakistani courts find substantial support in contemporary cognitive
research. The Cognitive Bias Theory explains why such prejudice may arise even in the absence of deliberate
misconduct or conscious partiality by the tribunal. Contemporary research demonstrates that human beings
naturally develop narratives from the earliest information that is available to them; this process is commonly
described as the Story Model theory (Ruva, 2018; Hoetger et al., 2022). This theory demonstrates that human
decision-making is shaped not only by the application of legal principles but also through cognitive processes which
could also influence how information is received, interpreted, evaluated, and remembered by a person. These
processes are involved in all stages of the criminal justice system and may affect investigators, forensic experts

opinions, prosecutors, defence counsel, judges, witnesses, and the public alike (Berthet, 2022; Charman et al., 2019).
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Furthermore, once an initial narrative has been formed, it rarely remains neutral or temporary. Early information
tends to become the reference point against which all subsequent information is interpreted. Rather than
approaching later evidence with an entirely open mind, persons frequently assess new information in light of the
impressions they have already formed. Cognitive psychology describes this tendency as the “anchoring effect”,
whereby the initial available information applies a disproportionate influence on subsequent decisions (Bennett,
2014; Bystranowski et al., 2021). This initial reference point is then reinforced through “confirmation bias”, which
is also a connected cognitive process in which persons unconsciously interpret later information in ways that support
their prevailing beliefs while giving less weight to information which contradicts them (Berthet, 2022). In this
context, experimental research further demonstrates that exposure to negative pretrial publicity increases the
likelihood that future evidence will be interpreted in a manner which will be favourable to the prosecution. This
phenomenon has been described as “pre-decisional distortion” (Hope et al., 2004). Instead of evaluating each piece
of evidence independently, the decision-makers incorporate new information into an already established narrative,
and in that way strengthen the original perception of guilt or innocence. This viewpoint provides an important
cognitive-based explanation of why constitutional law seeks to protect criminal adjudication from pre-judicial

publicity before trial.

More importantly, contemporary research also indicates that these cognitive effects are not confined to judges
alone. Cognitive biases may also influence investigation officers, forensic experts, prosecutors, legal practitioners,
witnesses, and other participants of the criminal justice system (Berthet, 2022; Charman et al., 2019). Information
presented through media and social media-based narratives with prior assumptions may unconsciously influence
investigation decisions, prosecutorial approaches, and judicial reasoning even before a criminal charge has been
determined (Scott, 2025). Recent scholarship in this context further suggests that once early assumptions begin to
influence investigation officers, forensic experts, prosecutors, judges, and the wider public viewpoints, then they may
also affect the criminal determination process throughout. This has been described as a “bias cascade” or “snowball
effect”. Under this theory, early assumptions may progressively be reinforced throughout successive stages of the
criminal process (Curley et al., 2022; Hoetger et al., 2022). Constitutional prejudice should therefore be understood
not merely as the risk to influence a single decision-maker, but also as a systemic phenomenon which is capable of

affecting the integrity of the criminal justice system as a whole.

These findings reveal that constitutional prejudice is neither speculative nor confined to its isolated occasions of
media influence. Instead, it is a predictable consequence of well-documented cognitive processes capable of shaping
the interpretation of information throughout successive stages of the criminal justice system. Cognitive Bias Theory
therefore does not challenge the constitutional concerns identified by Pakistani courts; rather, it explains why those
concerns arise and why constitutional law must address pretrial publicity before its effects become embedded within

criminal adjudication.

A Constitutional Framework for Balancing the Right to Information and Right to Fair Trial

The Constitutional Basis for a Structured Balancing Framework

The preceding chapters demonstrate that pretrial publicity simultaneously engages several constitutional guarantees,
including freedom of expression, the public's right to information, the right to a fair trial, human dignity, and the
proper administration of justice. Pakistani constitutional jurisprudence increasingly recognises that these guarantees
cannot be treated as competing rights but must instead be reconciled within a single constitutional framework. At
the same time, Cognitive Bias Theory explains why publicity concerning accused persons before judicial

determination may generate constitutional prejudice capable of affecting the integrity of criminal proceedings.
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Despite these developments, existing jurisprudence provides only limited guidance as to how courts should reconcile

these competing constitutional guarantees when confronted with pretrial publicity.

Furthermore, there is one constitutional theory which recognises that conflicts between fundamental rights
cannot ordinarily be resolved through sacrificing one constitutional right in favour of another. This theory is
presented by Konrad Hesse’s through his doctrine of Practical Concordance (praktische Konkordanz), which
maintains that opposing constitutional rights should be harmonized in such a manner that each enjoys the maximum
possible realisation in harmony with the Constitution as a whole(Hesse, 2020). The objective of this theory is
therefore not to identify a constitutional winner and loser, but to preserve the essential content of each competing
right to the greatest extent reasonably possible (Bomhoff, 2023). This understanding is particularly important in
cases of pretrial publicity, where both the right to information of the public and the accused person’s right to a fair
trial derive from the same constitutional order and therefore require reconciliation rather than constitutional

preference.

While Hesse explains the constitutional objective of harmonisation, Aharon Barak provides the judicial
methodology through which that objective may be achieved (Barak & Kalir, 2012). Barak, on the other hand, argues
that constitutional rights are neither absolute nor hierarchical in their nature. They often collide in different
circumstances within democratic societies. Their reconciliation requires a structured proportionality. Under his
approach, any limitation which is required to be imposed upon a constitutional right must have a legitimate
constitutional objective. Then, it must have a rational connection to that objective which is necessary to achieve it.
Then, there will be a need to maintain a proportionate balance between opposing constitutional rights (Barak, 2010).
This is a structured method to reduce judicial subjectivity. At the same time, it also ensures that the justice system
remains transparent, reasoned, and consistent. It also provides an appropriate doctrinal foundation to resolve

conflicts arising out of pretrial publicity and fair trial.

A Proportionality-Based Framework for Constitutional Balancing

Hesse’s doctrine of Practical Concordance, Barak’s doctrine of proportionality, besides constitutional jurisprudence
of Pakistan, in juxtaposition with the cognitive basis of constitutional prejudice, has provided a basis to formulate
the proportionality-based constitutional balancing framework. It is basically based on Barak’s work(Barak, 2012, pp.
243 - 244). It identifies the principal constitutional questions that courts should consider when they determine
whether pretrial publicity is constitutionally permissible or not in a given circumstance. The framework does not
replace judicial discretion. Instead, it structures the discretion through ensuring constitutional balance in a principled

order of analysis.

Stage One: Legitimate Constitutional Purpose

The first stage requires the court to identify the constitutional purpose which the impugned publicity could serve.
Within the Constitution of Pakistan, freedom of expression and the right to information both exist to strengthen
democratic accountability, to facilitate informed public debate, and for the promotion of transparency in the
administration of public affairs. These rights protect publicity if it advances a real constitutional interest rather than
publicity which merely attracts public attention or which is for public curiosity. The constitutional legality of the
objective which is required to be pursued by publicity forms the very foundation of this entire balancing exercise.
Judicial Inquiry: Does the impugned pretrial publicity in fact aid the constitutional interest of right to information,

or does it serve unconstitutional objectives?
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Where the pretrial publicity does not pursue a legitimate objective, there is no further balancing required. This
is for the reason that constitutional protection cannot cover that which lacks a constitutional purpose. On the other
hand, where the publicity evidently promotes the constitutional right to information, there the court is required to

proceed with the remaining stages of this proportionality analysis.

Stage Two: Rational Constitutional Connection

The existence of a legitimate constitutional objective does not justify every form of publicity. The court is required
to determine whether the particular information which is required to be disseminated honestly contributes to the
constitutional objective that is identified at the first stage. Public disclosure is allowed if it is for the public
understanding of the criminal justice system, instead of mere intensification of public condemnation of an accused
person or particular incident. Information which contributes minutely to public accountability and has the potential
to create a substantial risk of constitutional prejudice cannot be regarded as constitutionally connected with the

legitimate objective.

Judicial inquiry: Is the particular information, if disclosed, rationally connected with the legitimate constitutional

purpose that is identified at the first stage?

This inquiry requires courts to distinguish between information that promotes transparency and material whose
aim is to expose accused persons or charges to public judgment. This includes custodial interviews, alleged
confessions, prejudicial evidentiary material, or speculative statements of guilt or innocence. Only the former

justified the requirement of a rational constitutional connection and not the latter.

Stage Three: Constitutional Necessity

Even where publicity pursues a legitimate constitutional objective and bears a rational connection with the legitimate
objective, there too constitutional adjudication is required to determine whether the same objective could reasonably
be achieved through any other less prejudicial means. This stage replicates the constitutional principle that
fundamental rights should not be impaired more than what is necessary to achieve the legitimate constitutional
purpose. In the context of pretrial publicity, this requirement of necessity bound the courts to not take the matter as
whether information is required to be withheld in total, but as whether the public interest could be adequately served

through a less intrusive means of disclosure.

Judicial Inquiry: Could the same constitutional objective be achievable through a form of publicity that may create

a lesser risk of constitutional prejudice?

This inquiry recognises that constitutional transparency and the right to fair trial need not exist in opposition.
In many cases, the public may be adequately informed through objective and legitimate reporting of arrests, charges,
or procedural developments but without broadcasting custodial interviews, or publishing alleged confessions, or
disseminating material which is capable of creating public narratives about the guilt or innocence even before judicial
determination. Where such less prejudicial alternatives are available, there the more intrusive disclosure cannot justify

the constitutional requirement of necessity.

Stage Four: Proportionality in the Strict Sense

The final stage of this test requires the court to determine whether the constitutional value of the publicity justifies
the constitutional prejudice that it is likely to create. This inquiry represents the essence of proportionality in the
stricto senso. It does not require the court to identify the constitutional priority in freedom of expression or the right

to a fair trial. Instead, the objective is to reconcile both constitutional rights, keeping in view the Hesse's doctrine of
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“Practical Concordance”. This proportionality method provides the means through which the reconciliation is
achieved. It requires courts to evaluate whether the benefit obtained from the disclosure is proportionate to the

constitutional costs which it imposes upon the accused and in the administration of justice.

Judicial inquiry: Does the constitutional value of the proposed pretrial publicity justify the probable risk of the

constitutional prejudice to the accused and to the integrity of the criminal justice system?

This evaluation is to consider not only the immediate consequence of publication but also its wider constitutional
implications. As demonstrated in the preceding section, the pretrial publicity may create cognitive narratives in the
mind which could shape the interpretation of subsequent information within the decision making of criminal justice
system. Therefore, constitutional prejudice should also be evaluated in light of its potential risk to impair the sub-
rights of the right to fair trial: presumption of innocence, fair proceedings, human dignity, or public confidence in
the impartial administration of justice system. On the other hand, courts are also required to recognise the
importance of publicity in promotion of transparency, accountability, and informed public debate within a society.
Therefore, the eventual task is to determine whether both constitutional rights have been preserved in its maximum
form. Only where the constitutional value of disclosure substantially outweighs the consequence of constitutional

prejudice, there should the publicity can be regarded as constitutionally permissible.

The proposed framework does not aim to establish method to resolve every legal dispute about pretrial publicity.
However, through integration of doctrine of Practical Concordance, provided by Hesse, and the juxtaposition of
proportionality method provided by the Barak, this framework aims to provide a structured method to balance the

right to information of the public and the accused person’s right to fair trial.

Conclusion

Pretrial publicity has conventionally been examined through the distinct analysis of media law, criminal procedure,
and freedom of expression. This article has argued that such an approach no longer adequately captures the
constitutional character of the problem. Pretrial publicity about the accused persons before judicial determination
engages multiple constitutional rights and principles concurrently: this includes freedom of expression, the right to
information, the right to a fair trial, the presumption of innocence, and the protection of human dignity. The
constitutional challenge lies not in recognition of these opposing rights, but in determination of how they should be

reconciled when their simultaneous implementation creates a risk of constitutional prejudice.

The analysis undertaken in this study demonstrates that constitutional jurisprudence of Pakistan has already laid
some important basic foundational principles to deal with this problem. In this regard, recent decisions of the
superior courts have been shown to recognise that pretrial publicity about accused persons may impair the perception
of fairness of criminal proceedings. At the same time, these decisions also consistently reflect an emerging
constitutional commitment to balance the implementation of these opposing rights within the existing framework

of constitutional jurisprudence. Nevertheless, the jurisprudence remains fragmented and incomplete.

This article has sought to address that doctrinal incompleteness through an interdisciplinary constitutional
analysis. Through integration of doctrinal constitutional analysis with psychological basis provided by the Cognitive
Bias Theory, it attempts to explain why the constitutional concerns recognised by Pakistani courts are important to
analyse. Current cognitive research demonstrates that pretrial publicity may create cognitive narratives in minds and
they are capable to influence investigation officers, forensic experts, prosecutors, judges, witnesses, besides the public.
Constitutional prejudice should therefore be taken as a systemic risk which may affect the integrity of the criminal

justice system as a whole.
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On the basis of these constitutional and cognitive foundations, the article proposes a structured framework to
make a judicial balance in such a situation. This framework is based on Konrad Hesse's doctrine of Practical
Concordance and Aharon Barak's proportionality method. Hesse's theory explains why opposing constitutional rights
should be harmonized, whereas Barak's proportionality provides the judicial methodology through which that
harmonization may be achieved. That is how, this study develops a four-stage constitutional framework which
provides how courts may examine the legitimacy of the constitutional purpose in the name publicity, the rational
connection between the disclosure and that purpose, then the constitutional necessity in the disclosure, and the
proportionality in the shape of constitutional prejudice as its consequence. This framework does not create new
constitutional rights or limitations; rather, it only provides a principled method through which constitutional rights

can be reconciled and evaluated.

The importance of this framework also extends beyond disputes of media reporting. As criminal investigations
gradually reveal within an environment which sometimes is characterised by instantaneous communication, digital
dissemination through social media, and permanent public visibility, there constitutional courts will be required to
confront new forms of prejudice that may emerge even before the commencement of trial. In such circumstances,
the constitutional legality and integrity of a criminal justice system will depend not only upon the fairness of judicial
proceedings themselves, but also upon the fairness of the informational environment within which those proceedings
are conducted and being discussed. Therefore, constitutional adjudication must consequently recognise that
protection of fair trial rights begins during the investigative stage rather than only after formal trial proceedings

commence.

In the end, this article argues that the relationship between the public’s right to information and the accused
person’s right to a fair trial should not be understood as a contest between constitutional winners and losers. Both
rights derive from the same constitutional order and perform indispensable functions within a democratic society,
under the same rule of law. The task of court is therefore neither to suppress legitimate public discourse nor to permit
unrestricted publicity concerning accused persons. Rather, it is to reconcile these competing rights through
principled constitutional reasoning that preserves the maximum possible realisation of both rights. It is hoped that
the proposed framework in this study will contribute to the continued development of constitutional jurisprudence,
not only in Pakistan but in all democratic societies, by providing courts with a coherent method to deal with one of

the most challenging constitutional questions presented by modern criminal investigations and their dissemination.
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